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1. 9:00 AM CASE NUMBER:  MSC15-01706 
CASE NAME:  KAHANGI VS FINEX REAL ESTATE 
 *HEARING ON MOTION RE:  CONFIRM ARBITRATION AWARD & ENTER JUDGMENT THEREON 
*TENTATIVE RULING:* 
 
Before the Court is Defendants Jamal Saberi and FJ Trading Company’s motion to confirm arbitration 

award and enter judgment thereon (the “Motion”). In response, Plaintiffs filed an Objection to the 

Motion (“Objection”) which includes a request to have the court correct the award pursuant to 

California Code of Civil Procedure (“CCP”) §§1286.8 and 1286.6. 

For the following reasons, Defendants’ Petition is granted. Plaintiffs’ request to correct the award is 

denied. 

Analysis 

Timing 

 Petition to Confirm the Arbitration Award 

The underlying arbitration award was issued and served on the parties on August 5, 2019. (Saberi 

Decl. Ex. B.) “A petition to confirm an arbitration award shall be served and filed not later than four 

years after the date of service of a signed copy of the award on the petitioner.” (CCP §1288.) Per CCP 

1288, the party seeking to have the arbitration award confirmed had until August 5, 2023 to seek an 

order from the court. Defendants filed their Motion on April 22, 2022. Defendants’ request is timely. 

 Request to Correct the Arbitration Award 

“A petition to vacate an award or to correct an award shall be served and filed not later than 100 days 

after the date of the service of a signed copy of the award on the petitioner.” (CCP §1288.) 

Accordingly, any party seeking to vacate or correct the award had until November 6, 2019 to act.  

“In order to comply with the purpose of expeditious resolution of disputes through arbitration, time 

limits in which to challenge arbitration awards must be strictly enforced.” (Knass v. Blue Cross of 

California (1991) 228 Cal.App.3d 390, 365. “The requirement that a petitioner challenge an award 

within the 100-day limit ‘places a burden upon those who would attack the arbitration award to act 

promptly or acquiesce in its enforcement.” (Ibid. citation omitted.)  

Even though a “response to a petition” to confirm an award “may request the court to … correct or 

vacate the award,” a “response containing such a request is only timely if it is ‘served and filed not 

later than 100 days’ after the responding party was served with a signed copy of the award.” 

(Douglass v. Serenivisions, Inc. (2018) 20 Cal.App.5th 376, 384-85.) “If the rule were otherwise, a party 

who missed the initial 100-day deadline would be able to resurrect any otherwise time-barred 

challenge by filing a timely response to a petition to confirm.” (Id. at 385.)  
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Given the above, Plaintiffs’ request to correct the arbitration award is untimely, and must be denied. 

(see also Soni v. SimpleLayers, Inc. (2019) 42 Cal.App.5th 1071, 1093.)  

 Response to Petition to Confirm the Arbitration Award 

When a party files a request to confirm an arbitration award, “any person named as a respondent in a 

petition may file a response thereto.” (CCP §1290.) However, the “allegations of a petition are 

deemed to be admitted by a respondent duly served therewith unless a response is duly served and 

filed.” (Ibid.) 

If a party duly serves and files a petition to confirm an arbitration award, any “response shall be 

served and filed within 10 days after service of the petition,” unless service is made to someone out 

of state, then within 30 days of service of the petition. (CCP §1290.6.) Here, Defendants’ amended 

notice of the Motion, filed on May 3, 2022, indicates that it was served on Plaintiffs on May 2, 2022. 

Such service was made within the state of California, so the 10-day limit applies. Thus, if Plaintiffs 

were going to respond to Defendants’ Motion, such response was due on or before May 12, 2022. 

Defendant’s Objection to the Motion was filed on May 19, 2022 – a week after the deadline to so file.  

As Defendant’s Objection to the Motion was not timely filed and served, “the allegations of the 

petition are deemed to be admitted by respondent.” (CCP §1290.) 

Request to Confirm Arbitration Award 

“If a petition or response under this chapter is duly served and filed, the court shall confirm the award 

as made … unless in accordance with this chapter it corrects the award and confirms it as corrected, 

vacates the award or dismisses the proceeding.” (CCP §1286.) “Under Code of Civil Procedure section 

1286, once a petition to confirm, correct, or vacate is filed, the superior court has only four choices: It 

may (1) confirm the award, (2) correct the award and confirm it as corrected, (3) vacate the award, or 

(4) dismiss the proceedings.” (Sunnnyvale Unified School Dist. v. Jacobs (2009) 171 Cal.App.4th 168, 

175.)  

“If the trial court does not dismiss the petition also does not correct or vacate an arbitration award, it 
must confirm the award.” (Law Offices of David S. Karton v. Segreto (2009) 176 Cal.App.4th 1, 9.)  As 
discussed above, Plaintiffs’ Objection is untimely, and thus must be disregarded. As such, Defendants’ 
Motion to confirm the arbitration award is granted. Defendants’ request for pre-judgment interest is 
granted. Defendants are to calculate the amount to be awarded and include such amount in the 
proposed order after hearing.  
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2. 9:00 AM CASE NUMBER:  MSC19-00462 
CASE NAME:  HYNDS VS VICI INCORPORATED 
 *HEARING ON MOTION RE:  PRELIMINARY APPROVAL AND PAGA SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiffs Christine Hynds and Emma Conroy move for preliminary approval of their class 
action and PAGA settlement with defendant Vici Incorporated.  (Ms. Conroy is not yet a plaintiff in the 
case.  On April 22, 2022, the parties posted a stipulation amending the complaint to add her as a 
plaintiff.  As provided in the Electronic Filing Order, Paragraph XI, however, stipulations for orders 
must be submitted to the Complex Litigation Department Electronic Mailbox in accordance with the 
specific provisions of the order. As a result, the stipulation has not been reviewed or acted on, and 
will not be until it is properly submitted.)  Ms. Conroy filed a different PAGA action in Orange County 
Superior Court, which would be dismissed pursuant to the agreement. 

A. Background and Settlement Terms 

The original complaint was filed on March 13, 2019, raising claims under PAGA and a class 
action on behalf of non-exempt employees alleging that defendant violated the Labor Code in various 
ways, including unpaid overtime, rest period and meal break violations, and unreimbursed business 
expenses.    

The settlement would create a gross settlement fund of $1,520,000.  The class representative 
payment to plaintiffs would be $5,000 each.  Counsel’s attorney’s fees would be $532,000 (35%).  
Litigation costs would not exceed $55,000.  The settlement administrator (ILYM Group) would cap its 
costs at $16,000.  PAGA penalties would be $75,000, resulting in a payment of $56,250 to the LWDA.  
The fund is non-reversionary. Based on the estimated class size of 874 people and net payment 
amount of $832,000, the average payment for each class member is approximately $951. 

The proposed settlement would certify a class of “all current and former hourly-paid, non-
exempt employees of Defendant who were employed by Defendant in the State of California at any 
time from March 13, 2015, until the date of preliminary approval of the settlement or May 18, 2022, 
whichever date occurs earlier.” 

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Funds 
would be apportioned to class members based on the number of individual workweeks worked by the 
individual employee during the relevant time period.  Some employees entered into separate 
settlements releasing their individual claims, and any workweeks covered by these “Prior Release 
Payments” will be excluded from the calculation.  The payments to class members are allocated 20% 
as wages, 35% penalties, 40% interest, and 5% “other damages.” 

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be would be provided to 
the State Controller’s Unclaimed Property Fund. 
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The settlement contains release language.  “Released Claims” are defined in Paragraph 29 to 
include any claims that “are allegedly or reasonably could have been asserted against the Release 
Parties based on the facts and claims asserted in the operative complaint in the Actions including the 
following claims”, which include eleven specific types of claims.  All of the specified types of claims 
appear to have been alleged based on the facts of the original complaint, except “failure to provide 
adequate seating under the applicable Industrial Welfare Commission Wage Orders.” 

  Formal discovery was undertaken prior to mediation. The parties attended a mediation 
session with an experienced mediator.  The mediation initially did not succeed, and the matter 
proceeded through extensive pre-trial litigation.  At a subsequent mediation session with a different 
mediator, a resolution was reached. 

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case. The maximum liability for damages was 
estimated at about $8 million, but this needs to be adjusted for various evidence and risk based 
contingencies. Many issues has arisen in the litigation, including the validity of a number of 
settlements with putative class members, and whether the rest and mail break claims were suitable 
for class certification. Problems of proof existed concerning break claims and off-the clock work 
claims.  Similar problems exist for reimbursement claims based on use of personal cell phones for 
work purposes.  Claims for non-duplicative PAGA penalties are estimated by counsel at a theoretical 
maximum of about $877,000, but are difficult to evaluate for a number of reasons: they derive from 
other violations, and the total amount may be reduced in the discretion of the court. 

The LWDA was notified of the settlement.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
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to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 35% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $5,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify preliminary approval, with one exception. 

The release in the settlement includes a release of “seating” violations.  The initial complaint, 
based on the Court’s review, does not specifically allege seating violations, nor does it allege any facts 
on which a seating claim violation could be alleged. A release is improperly overbroad, if it purports to 
exceed the claims with “the same factual predicate as the claims raised in the complaint.”  (See 
Amaro v. Anaheim Arena Management, LLC (2021) 69 Cal.App.5th 521, 535-536 [rejecting release 
language that “impermissibly extends to claims outside the scope of the complaint”].) The proposed 
First Amended Complaint (see discussion in the first paragraph) contains a “seating” allegation (See 
Paragraph 40), but has not yet been filed.  Assuming that the First Amended Complaint will be filed, 
nothing in the moving papers indicates that seating violations were the subject of discovery or were 
included in the valuation of the case. 

E. Conclusion 

Hearing required.  The inclusion of a release of seating claims requires a proper pleading, and 

submission of supplemental information indicating that such claims were properly investigated and 

evaluated in the resolution of the case.  Otherwise, the settlement meets the criteria for approval.  If 

and when that problem is resolved, counsel would be directed to prepare an order reflecting this 

tentative ruling, the other findings in the previously submitted proposed order, and to obtain a 
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hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date.  The ultimate judgment 

must provide for a compliance hearing after the settlement has been completely implemented.  

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date.  5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 
 

  
    

3. 9:00 AM CASE NUMBER:  MSC20-00716 
CASE NAME:  CHULUUNBAT VS. SOUJA, ET AL. 
 HEARING ON MOTION FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 
 
Hearing continued by stipulation to July 28, 2022 at 9 a.m. 

 
 

  
    

4. 9:00 AM CASE NUMBER:  MSC20-01716 
CASE NAME:  FC MARKETPLACE LLC VS OLIVERI LAW LLP 
 *HEARING ON MOTION RE:  SET ASIDE NOTICE OF SETTLEMENT AND ENTER JUDGMENT 
*TENTATIVE RULING:* 
 
The moving papers establish the existence of an enforceable agreement and breach of the 
agreement.  There is no opposition.  The motion is granted. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC21-00492 
CASE NAME:  RIZO VS SCOTT'S JACK LONDON SEAFOOD, INC. 
 HEARING IN RE:  MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiffs Gilberto Rizo, Jose Rizo, and Antonio Romero move for preliminary approval of their 
class action and PAGA settlement with defendants Scott’s Jack London Seafood, Inc., Scott’s Seafood 
Grill & Bar (Walnut Creek), Food Specialists, Inc., and Valet Hospitality Services Jack London Square 
(“Scott’s”).  The matter initially was heard on May 12, 2022, after which the Court continued the 
matter today and directed counsel to make a supplemental submission. 

A. Background and Settlement Terms 

The original complaint was filed March 10, 2021, raising claims under PAGA and a class action 
on behalf of non-exempt employees alleging that defendant violated the Labor Code in various ways, 
including unpaid overtime, unpaid minimum wage, con-compliant meal and rest periods, 
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unreimbursed business expenses, failure to provide one day of rest in seven, failure to provide 
reporting time, failure to maintain payroll records, waiting time, and wage statement claims.    

The settlement would create a gross settlement fund of $390,000.  The class representative 
payment to each of the three plaintiffs would be $10,000.  Counsel’s attorney’s fees would be 
$130,000 (one-third of the settlement).  Litigation costs would not exceed $15,000.  The settlement 
administrator (CPT Group) would receive an estimated $15,000.  PAGA penalties would be $10,000, 
resulting in a payment of $7,500 to the LWDA.  The fund is non-reversionary. Based on the estimated 
class size (940 members) the average net payment for each class member is approximately $200. 

Defendants will fund the settlement in two installments, one 30 days after the Effective Date, 
and the second 210 days after the Effective Date. 

The proposed settlement would certify a class of “all persons who worked for Defendants as 
non-exempt, hourly paid employees in the State of California at any time from March 10, 2017 to 
December 31, 2021.”   

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Funds 
would be apportioned to class members based on the number of individual workweeks worked by the 
individual employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks uncashed checks after 180 days “will be tendered to California Rural Legal 
Assistance.”  (Presumably, this means that the checks would be cancelled, and the remaining funds 
would be provided to CRLA.)  Pursuant to Code of Civil Procedure section 382.4, the agreement 
provides that “the Parties do not have a connection to or a relationship with CRLA that could 
reasonable create the appearance of impropriety as between the selection of CLRA as the recipient of 
the unclaimed residuals and the interests of the class.”  Plaintiffs’ counsel’s declaration makes the 
same statement with respect to the plaintiffs’ attorneys.  

The settlement contains release language covering thirteen enumerated types of claims 
including not only those alleged in the complaint and LWDA notice, but those for failure to provide 
suitable seating and failure to pay split-shift premiums. Reviewing the First Amended Complaint, it 
appears that the March 12, 2021 PAGA notices (exhibits 1, 2, and 3), included seating and split-shift 
allegations, but those claims are not alleged factually or as causes of action. Unlike many release 
clauses, the language is not limited to those arising from the facts alleged in the complaint.  (Amaro v. 
Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims that are 
outside the scope of the allegations of the complaint.”  “Put another way, a release of claims that’ go 
beyond the scope of the allegations in the operative complaint’ is impermissible.” (Id., quoting 
Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Informal discovery was undertaken prior to mediation. The matter settled after extensive 
arms-length negotiations, with included a mediation session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  06/02/2022 

 

 

8 

 

contingencies. Counsel analyze the minimum wage/off-the-clock claim ($308,335); meal period claims 
($370,000); res period claims ($550,000); business expense claims ($23,000); reporting time claims 
($600,320); wage statement claims ($1,380,000); and waiting time penalty claims ($2,856,000).  The 
potential liability needs to be adjusted for various evidence and risk based contingencies, including 
problems of proof, as well as the derivative nature of wage statement and waiting time penalties. 
Claims for PAGA penalties are difficult to evaluate for a number of reasons: they derive from other 
violations, they include “stacking” of violations, the law may only allow application of the “initial 
violation” penalty amount, and the total amount may be reduced in the discretion of the court. (See 
Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts and 
circumstances of the particular case, to do otherwise would result in an award that is unjust arbitrary 
and oppressive, or confiscatory.”]) 

In supplemental briefing, counsel has provided an analysis of the value of split-shift claims, 
estimating their maximum at $337,500.  Counsel also has analyzed the seating claims, indicating that 
although most of the work cannot be done while seated, the relevant IWC Order applies to “lulls in 
operation.”  Counsel estimate the theoretical maximum value of those claims at $135,000. 

The LWDA was notified of the settlement. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
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America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion 

The initial moving papers sufficiently established that the proposed settlement is fair, 

reasonable, and adequate to justify preliminary approval, with the exception of the split-shift and 

seating claims.  The supplemental submission, however, shows a reasonable evaluation of the 

maximum possible value of those additional claims.  Compared to the other issues in the case, the 

value of those claims is not so great that it requires rejection of the overall settlement, at least in the 

context of preliminary approval.   

The requirements for a cy pres component appear to be met, but at final approval, counsel 

will be required to comply with Code of Civil Procedure section 384. 

E. Conclusion 

The motion is granted.   

Counsel are directed to prepare an order reflecting this tentative ruling, the other findings in 

the previously submitted proposed order, and to obtain a hearing date for the motion for final 

approval from the Department clerk.  Other dates in the scheduled notice process should track as 

appropriate to the hearing date. 

If approval ultimately is granted, pursuant to Code of Civil Procedure section 384(b), the 

ultimate judgment must provide for a compliance hearing after the settlement has been completely 

implemented, and amendment of the judgment to reflect the amount paid to the cy pres recipient. 

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance 

hearing date.  5% of the attorney’s fees are to be withheld by the claims administrator pending 

satisfactory compliance as found by the Court. 
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6. 9:00 AM CASE NUMBER:  MSC21-00624 
CASE NAME:  COLEMAN VS YDESIGN GROUP, LLC 
 *HEARING ON MOTION RE:  RECONSIDERATION RE ORDER ON 4/20/22 RE BELAIRE-WEST NOTICE 
*TENTATIVE RULING:* 
 

Defendant moves that the Court reconsider a portion of its April 20, 2022 order concerning 

the provision of BelAire West notice in this case.  The issue had been the subject of significant 

dispute, and after more than one conference with the Court, on April 1, 2022, the Court directed the 

parties to either submit a stipulation, or to submit competing versions of an order, and the Court 

would enter an order based on the submissions.  The parties submitted competing orders, and the 

Court entered a modified version of plaintiff’s proposal.  The only provision of the order at issue in 

this motion is Paragraph 12, which provided that the cost of the mailing would be split equally by the 

parties, up to the cost of notice for 225 employees (which was the then current estimate), and would 

be borne by defendants if it exceeded that number. 

 Defendant moves to reconsider on the ground that it learned only after the order was 

entered that there were 365 members of the class, resulting in extra costs to it.  Defendant also 

claims that plaintiff “reneged” on a promise to agree that the costs of notice would be split equally 

regardless of the number of employees.  It seeks to modify the order to equally split the entire notice 

cost. 

 The initial cost estimate, from ILYM, was $469.  When the higher number of employees was 

determined, the estimate was increased by $279.60.  Thus, the net difference to defendant is 

$139.80. 

 In discussions with the Court, the estimate of the number of employees was expressed to be 

uncertain, but an estimate was made in order to allow plaintiff’s counsel to obtain estimates from a 

third-party notice provider.  Shortly after the Court entered its order, the new figure was obtained by 

defendant. 

 The modification sought in the order is not sufficiently material to justify reconsideration.  In 

addition, the parties did not have an overall agreement on the terms of the order.  While plaintiff’s 

counsel may have indicated agreement to equal cost-sharing as part of an overall agreement, 

defendant has not shown that there was a promise by plaintiff’s counsel to equal cost sharing even if 

there was no overall agreement as to the proposed order.   

 The motion is denied. 
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7. 9:00 AM CASE NUMBER:  MSC21-01570 
CASE NAME:  KROUS VS. M CARGO LOGISTICS 
 MOTION FOR JOINDER TO COMPEL ARBITRATION+0004+ 
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel/parties to August 4, 2022 at 9 a.m. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-01570 
CASE NAME:  KROUS VS. M CARGO LOGISTICS 
 MOTION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel/parties to August 4, 2022 at 9 a.m. 
 

 

  

    
9. 9:00 AM CASE NUMBER:  MSC22-00017 
CASE NAME:  STEVERSON  VS.  PEAK RESTAURANT PARTNERS 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY LITIGATION 
*TENTATIVE RULING:* 
 
 The Court rules as follows on the motion to compel arbitration, and to stay this 

action pending the outcome of the arbitration, brought by defendants Peak Restaurant Partners, LLC 

and Peak California Restaurant Group, LLC.  The motion is opposed by plaintiff Erik Steverson. 

 Defendants’ request for judicial notice is granted.  Defendants’ motion is denied.  The basis 

for this ruling is as follows. 

 A. Summary of Ruling. 

 Plaintiff’s sole opposition argument is that the arbitration agreement is unconscionable.  The 

Court finds that there is a modest degree of procedural unconscionability, and that one term, the 

discovery provision, demonstrates a high degree of substantive unconscionability.  The Court further 

finds that the discovery provision is not severable.  Accordingly, the arbitration agreement should not 

be enforced. 

 B. Procedural Unconscionability. 

  B-1. Condition of Employment. 

 Plaintiff was required to sign the arbitration agreement as a condition of his employment.  
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The accompanying “Memorandum” that plaintiff signed provided in pertinent part as follows: 

  CAN I REFUSE TO SIGN THIS AGREEMENT? 

This policy is a condition of further employment with Peak Restaurant Partners.  

Refusal to sign this agreement will result in the rescission of your offer of 

employment. 

(Martinez Dec., Exh. “B”.)  This “economic pressure” constitutes “a fairly low level of 

procedural unconscionability.”  (Alvarez v. Altamed Health Services Corp. (2021) 60 Cal.App.5th 572, 

591.) 

  B-2. The Arbitration Rules. 

 The arbitration agreement expressly refers to the “Employment Arbitration Rules of the 

American Arbitration Association,” and to the “AAA Commercial Rules,” but does not attach those 

rules.  Plaintiff argues that this factor also shows procedural unconscionability. 

 The guiding rule on this point has been summarized as follows: 

The failure to attach a copy of arbitration rules could be a factor supporting a finding 

of procedural unconscionability where the failure would result in surprise to the party 

opposing arbitration. 

(Lane v. Francis Capital Management LLC (2014) 224 Cal.App.4th 676, 690.)  Absent such surprise, the 

mere fact that the rules are not attached is of minimal significance because the rules can easily be 

found online.  (Id., at 691 [[t]here could be no surprise, as the arbitration rules referenced in the 

agreement were easily accessible to the parties—the AAA rules are available on the Internet”].) 

 In the case at bar, the Court does find some element of surprise.  As is discussed in the 

section on substantive unconscionability below, the discovery provision in the Commercial Rules is 

dramatically less favorable to the employee than the discovery provision in the Employment 

Arbitration Rules.  In order to notice this, plaintiff would have had to consult two separate sets of 

rules, find their respective discovery provisions, and compare them — a challenging task for a lay 

person.  Accordingly, the Court finds that the failure to attach the governing arbitration rules is a 

second factor supporting a finding of procedural unconscionability. 

  B-3. Other Factors. 

 The Court notes that other factors somewhat mitigate the procedural unconscionability 

discussed above.  These include the following: 

• The arbitration agreement is a stand-alone agreement, and is not found within some 
longer agreement or employee manual. 
 

• The arbitration agreement has bold, all capital text warning plaintiff of the 
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implications of arbitration.  Immediately following that text plaintiff was required to 
initial the agreement, in addition to signing at the end of the agreement. 
 

• The arbitration agreement was accompanied by a “Memorandum” that explained, in 
straightforward language, some of the features of arbitration. 
 

• The Memorandum included the following provision: 
 

DO I HAVE TO SIGN THE AGREEMENT? 

Yes, the policy is effective immediately and is a condition of your continued 

employment.  You will have 10 business days to execute this agreement and 

consult an attorney if you have concerns.  [Emphasis added.]  If you do not 

have access to an attorney, please feel free to reach out to Robin Bronson, 

Director of Human Resources via email at [email address].  Please allow 2-3 

business days for a response. 

• Plaintiff has filed no declaration suggesting that he was pressured in any way at or 
around the time he initialed and signed the arbitration agreement and the 
accompanying Memorandum. 

 
B-4. Conclusion. 

The Court finds procedural unconscionability that is modest in degree, but that is sufficient to 

allow the Court to proceed to a discussion of substantive unconscionability. 

C. Substantive Unconscionability. 

  C-1. Attorney Fees And Costs. 

Paragraph 7 of the arbitration agreement provides as follows: 

PRP and the Employee shall each pay their own attorneys’ fees and costs incurred in 

connection with the arbitration, and the arbitrator shall not have authority to award 

attorneys’ fees or costs unless a statute or contract at issue in the claim or dispute 

expressly authorizes the award of reasonable attorneys’ fees to the prevailing party, 

in which case the arbitrator shall have the authority to make an award of reasonable 

attorneys’ fees and costs in accordance with applicable federal law.  If there is a 

dispute as to whether PRP or the Employee is the prevailing party in the arbitration, 

the arbitrator will decide this issue. 

Plaintiff argues that this contractual language limits his right to recover attorney fees for Labor Code 

violations, and would increase the risk that attorney fees might be awarded against plaintiff. 

 The parties agree that limiting a statutory right to attorney fees would be substantively 
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unconscionable.  The question is how paragraph 7 should be interpreted. 

 The Court agrees with defendants’ interpretation.  The purpose of this provision is to ensure 

that the arbitrator does not award attorney fees to parties who are not entitled to them by law or 

contract.  For example, plaintiff’s Seventh Cause of Action is for alleged violations of the Unfair 

Competition Law; paragraph 7 would prevent the arbitrator from awarding plaintiff attorney fees 

under this cause of action, because plaintiff would not be entitled to them.  (See 

Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 179.) 

 The language “in accordance with applicable federal law” is somewhat awkward, but is most 

reasonably construed as a reference to the Federal Arbitration Act.  (See Paragraph 3 [“[t]he parties 

agree that this Agreement is governed by and is entered into pursuant to the Federal Arbitration 

Act”].)  Further, as defendants observe, federal common law provides for the award of attorney fees 

under state law.  (See, Muniz v. UPS (9th Cir. 2013) 738 F.3d 214, 218 [“[i]f state substantive law 

governs a case, then an award of attorney fees is also governed by state law”].)  Should plaintiff 

prevail on his Labor Code claims, he would be entitled to attorney fees under “a statute,” within the 

meaning of the attorney fees provision, and the arbitrator would have authority to award plaintiff 

attorney fees.  Further, the attorney fees provision does not modify the California law cited by 

plaintiff to the effect that the employer is generally not entitled to recover attorney fees in statutory 

causes of action. 

 C-2. Arbitration Fees. 

Paragraph 6 of the arbitration agreement provides as follows: 

The costs of arbitration, including the arbitrator’s fees, shall be allocated and paid in 

accordance with then-applicable federal law.  If required by applicable federal law, 

PRP shall pay all of the arbitrator’s fees and the arbitration-related costs.  If, however, 

under applicable law, PRP is not required to pay all of the arbitrator’s fees and/or the 

arbitration-related costs, such fees and costs will be apportioned between the parties 

by the arbitrator in accordance with applicable federal law and, if applicable federal 

law is silent on this issue, such arbitration fees and costs shall be allocated equally 

between PRP and the Employee. 

Plaintiff argues that this contractual language violates California law requiring the employer to pay 

“all types of costs that are unique to arbitration,” regardless of which side prevails in the arbitration.  

(Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1085.) 

 The parties agree that imposing arbitration fees on plaintiff would be substantively 

unconscionable.  The question is how paragraph 6 should be interpreted. 

 The Court finds that this provision is not unconscionable because, under the Federal 

Arbitration Act, federal courts would apply California law on unconscionability  — including the 

requirement that employers pay arbitration fees.  (See Circuit City Stores v. Adams (9th Cir. 2002) 279 
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F.3d 889, 894 [finding provision for splitting arbitration fees substantively unconscionable under 

California law].)  The Court interprets the references to applicable federal law as an expression of 

defendants’ wish to retain the benefit of any favorable federal law interpreting the FAA, while still 

complying with California unconscionability law. 

  C-3. Discovery. 

 Paragraphs 3 and 7 of the arbitration agreement provide in pertinent part as follows: 

3. There shall be one arbitrator, and the arbitration shall be conducted through 

the Employment Arbitration Rules of the American Arbitration Association.  … 

6. In arbitration, the discovery process will be governed in accordance with 

“AAA Commercial Rules.” 

The discovery provision in the employment rules provides as follows: 

9. Discovery 

The arbitrator shall have the authority to order such discovery, by way of  

deposition, interrogatory, document production, or otherwise, as the arbitrator 

considers necessary to a full and fair exploration of the issues in dispute, consistent 

with the expedited nature of arbitration. 

The AAA does not require notice of discovery related matters and communications 

unless a dispute arises.  At that time, the parties should notify the AAA of the dispute 

so that it may be presented to the arbitrator for determination. 

The discovery provision in the Commercial Rules provides as follows: 

R-22. Pre-Hearing Exchange and Production of Information 

(a) Authority of arbitrator.  The arbitrator shall manage any necessary exchange of 

information among the parties with a view to achieving an efficient and economical 

resolution of the dispute, while at the same time promoting equality of treatment 

and safeguarding each party’s opportunity to fairly present its claims and defenses. 

(b) Documents.  The arbitrator may, on application of a party or on the arbitrator’s 

own initiative: 

i.  require the parties to exchange documents in their possession or custody 

on which they intend to rely; 

ii.  require the parties to update their exchanges of the documents on which 

they intend to rely as such documents become known to them; 

iii.  require the parties, in response to reasonable document requests, to 
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make available to the other party documents, in the responding party’s 

possession or custody, not otherwise readily available to the party seeking 

the documents, reasonably believed by the party seeking the documents to 

exist and to be relevant and material to the outcome of disputed issues; and 

iv.  require the parties, when documents to be exchanged or produced are 

maintained in electronic form, to make such documents available in the form 

most convenient and economical for the party in possession of such 

documents, unless the arbitrator determines that there is good cause for 

requiring the documents to be produced in a different form.  The parties 

should attempt to agree in advance upon, and the arbitrator may determine, 

reasonable search parameters to balance the need for production of 

electronically stored documents relevant and material to the outcome of 

disputed issues against the cost of locating and producing them. 

There is also a checklist attached as an addendum to the rules that provides in pertinent part as 

follows: 

P-2. Checklist 

(a) The following checklist suggests subjects that the parties and the arbitrator 

should address at the preliminary hearing, in addition to any others that the 

parties or the arbitrator believe to be appropriate to the particular case. The 

items to be addressed in a particular case will depend on the size, subject 

matter, and complexity of the dispute, and are subject to the discretion of the 

arbitrator: 

 [ … ] 

(viii) whether to establish any additional procedures to obtain information 

that is relevant and material to the outcome of disputed issues; 

The only reference to depositions in the Commercial Rules is found in an 

addendum governing “Procedures for Large, Complex Commercial Disputes.”  Rule L-3(f) provides as 

follows: 

In exceptional cases, at the discretion of the arbitrator, upon good cause shown and 

consistent with the expedited nature of arbitration, the arbitrator may order 

depositions to obtain the testimony of a person who may possess information 

determined by the arbitrator to be relevant and material to the outcome of the case.  

The arbitrator may allocate the cost of taking such a deposition. 

The Commercial Arbitration Rules as a whole clearly contemplate that depositions will be 

allowed only in complex cases, and even then only in exceptional circumstances.  As for other 

discovery, the rules expressly provide only for an exchange of documents; there is no provision for 
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interrogatories, requests for admission, etc.  Whether an employee would be entitled to any 

additional discovery would appear to be entirely within the arbitrator’s discretion, as referenced in 

the “P-2 Checklist” quoted above. 

The Court finds that the incorporation of the discovery provision from the Commercial 

Arbitration Rules is substantively unconscionable.  (See Dougherty v. Roseville Heritage Partners 

(2020) 47 Cal.App.5th 93, 106-107; Baxter v. Genworth North America Corp. (2017) 16 Cal.App.5th 

713, 727-730.)  Such discovery limitations are particularly problematic in employment cases, as the 

Court of Appeal has noted: 

The Agreement limits discovery to “three depositions and an aggregate of thirty (30) 

discovery requests of any kind, including sub-parts.”  This places an employee “at a 

disadvantage in proving her claim while [the employer] is likely to possess many of 

the relevant documents and employ many of the relevant witnesses,” unfairly 

preventing Nunez from vindicating statutory claims.  (Fitz v. NCR Corp. (2004) 118 

Cal.App.4th 702, 717 [13 Cal. Rptr. 3d 88]; see Kinney v. United HealthCare Services, 

Inc. (1999) 70 Cal.App.4th 1322, 1332 [83 Cal. Rptr. 2d 348] [because an employer “is 

presumably in possession of the vast majority of evidence that would be relevant to 

employment-related claims against it, the limitations on discovery, although equally 

applicable to both parties, work to curtail the employee's ability to substantiate any 

claim”]; De Leon v. Pinnacle Property Management Services, LLC (2021) 72 

Cal.App.5th 476, 487–488 [287 Cal. Rptr. 3d 402] [arbitration provision in 

employment contract limiting parties to 20 interrogatories and three depositions was 

unfair to employee].) 

(Nunez v. Cycad Management LLC (2022) 77 Cal.App.5th 276, 285-286.) 

Defendant argues that the discovery provision is not unconscionable because the arbitrator 

has discretion to allow additional discovery.  The Court finds this argument unpersuasive for two 

reasons. 

First, the Court finds that the Commercial Rules are not reasonably susceptible to the 

interpretation that the arbitrator has discretion to allow depositions in a non-complex case.  While 

the arbitrator may have some discretion under Rule 22(a), that discretion can only reasonably be 

interpreted as applying to the production of documents under Rule 22(b).  Finally, the weak language 

in the P-2 Checklist is not reasonably susceptible to the interpretation that an arbitrator has 

discretion to allow the kind of robust discovery, including multiple depositions and interrogatories, 

that California law holds is necessary in actions to vindicate statutory rights. 

Second, arbitrator discretion “is an inadequate safety valve” when that discretion must be 

exercised with reference to unreasonable default limits.  (Fitz v. NCR Corp. (2004) 118 Cal.App.4th 

702, 717.)  In the case at bar the default limit is patently unreasonable: a document exchange, and no 

other discovery. 
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  C-4. Written Award. 

 Plaintiff argues that the arbitration agreement is substantively unconscionable because it 

does not provide for a written award.  This argument is factually inaccurate.  Rule 39(c) of the 

Employment Arbitration Rules provides as follows: 

The award shall be in writing and shall be signed by a majority of the arbitrators and 

shall provide the written reasons for the award unless the parties agree otherwise.  It 

shall be executed in the manner required by law. 

 

  C-5. Severance. 

 A court may sever an unconscionable arbitration provision if (1) it is collateral to the main 

purpose of the arbitration agreement and (2) the agreement is not permeated by unconscionability.  

(Gutierrez v. Autowest, Inc. (2003) 114 Cal.App.4th 77, 92-93.)  In deciding when an agreement is 

permeated by unconscionability, a court should consider whether there are multiple unconscionable 

provisions, or whether a single unconscionable provision was drafted in bad faith: 

Finally, Armendariz concluded that a single unconscionable term could justify 

a refusal to enforce an arbitration agreement if it were drafted in bad faith, because 

severing such a provision and enforcing the arbitration agreement would encourage 

the drafters of such agreements to overreach.  “An employer will not be deterred 

from routinely inserting … a deliberately illegal clause into the arbitration agreements 

it mandates for its employees if it knows that the worst penalty for such illegality is 

the severance of the clause after the employee has litigated the matter.”  

(Armendariz, supra, 24 Cal.4th at pp. 124–125, fn. 13.)  We look, principally, at the 

clarity of the law at the time of the signing of the agreement to determine if the 

unconscionable provision was drafted in bad faith.  (Ibid.) 

(Gutierrez, supra, 114 Cal.App.4th at 93.) 

 The Court finds that the discovery provision in the case at bar is collateral to the main 

purpose of the arbitration agreement, which is providing an alternative forum for dispute resolution.  

The Court further finds, however, that the arbitration agreement’s discovery provision is not 

severable because it was drafted in bad faith. 

The arbitration agreement was signed in 2014.  California law has been clear since the 

Armendariz decision, published in 2000, and the Fitz decision, published in 2004, that limiting 

discovery to an exchange of documents in an action to vindicate statutory rights is unconscionable.  

(See Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 104-106; Fitz, 

supra, 118 Cal.App.4th 702, 715-719.)  Further, the effect of the discovery provision would be to give 

the employer an extraordinary advantage in arbitration.  Finally, adopting the discovery provision 

from the Commercial Rules was clearly a calculated tactical decision; defendant deliberately chose to 
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ignore the American Arbitration Association’s wisdom concerning what discovery should be allowed 

in employment cases, and to splice in the discovery provision from the otherwise inapplicable 

Commercial Rules.  Allowing the discovery provision to be severed would not deter defendants from 

routinely inserting the provision in all of their employment contracts. 

 The cases cited by defendants on this point are distinguishable.  The Torrecillas decision dealt 

with the following discovery provision: 

Under the Rules, initial disclosure requires each party swap “any and all documents 

relevant to any claim or defense.”  Each party is entitled to 30 interrogatories and five 

depositions.  A party may request documents the opposing party used to support 

interrogatory responses.  The arbitrator may permit additional discovery at a party's 

request and after a showing of substantial need. 

(Torrecillas v. Fitness Internat., LLC (2020) 52 Cal.App.5th 485, 497.)  In Dotson, the discovery 

provision was as follows: 

“Each party shall have the right to take the deposition of one individual and any 

expert witness designated by another party.  Each party also shall have the right to 

make requests for production of documents to any party.  The subpoena right 

specified below in Paragraph 4 [‘[e]ach party shall have the right to subpoena 

witnesses and documents for the arbitration'] shall be applicable to discovery 

pursuant to this paragraph.  Additional discovery may be had where the Arbitrator 

selected pursuant to this Agreement so orders, upon a showing of need.” 

(Dotson v. Amgen, Inc. (2010) 181 Cal.App.4th 975, 982.)  In contrast, the Commercial Rules provide 
only for an exchange of documents, and for depositions in complex cases when there is a showing of 
exceptional circumstances.  The patent unreasonableness of these discovery limitations in the 
employment context supports a finding of bad faith. 

 
 

  
    

10. 9:00 AM CASE NUMBER:  N22-0578 
CASE NAME:  STATE BAR OF CALIFORNIA VS. ANDREW TAYLOR 
 HEARING ON PETITION RE:  VERIFIED APP FOR ASSUMPTION OF JURIS OVER LAW PRACTICE 
*TENTATIVE RULING:* 
 
Hearing required.  Counsel has filed proof of service of the order to show cause in accordance with 
the Court’s order and Business and Professions Code section 6180.4, which directed respondent to 
appear at the designated date and time.  
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11. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
 *HEARING ON MOTION RE:  DISMISS ON FORUM NON CONVENIENS GROUNDS 
*TENTATIVE RULING:* 
 

Defendant Chevron U.S.A. Inc.’s motion to dismiss Plaintiff Barry Chandler’s claims is denied.  
 
Plaintiff Barry Chandler is a resident of North Carolina. He alleges that he was exposed to 

Paraquat in North Carolina and was diagnosed with Parkinson’s Disease in North Carolina. (Chandler 
Comp. ¶¶3-5.) Plaintiff’s Fact Sheet provides additional information on Plaintiff’s exposure and 
treatment. (Geise decl. ex. B.)   

 
“In determining whether to grant a motion based on forum non conveniens, a court must first 

determine whether the alternate forum is a ‘suitable’ place for trial. If it is, the next step is to consider 
the private interests of the litigants and the interests of the public in retaining the action for trial in 
California. …[Citation.]” (Stangvik v. Shiley Inc. (1991) 54 Cal.3d 744, 751.) “On a motion for forum non 
conveniens, the defendant, as the moving party, bears the burden of proof.” (Ibid.)  

 
“A forum is suitable if there is jurisdiction and no statute of limitations bar to hearing the case 

on the merits. [Citation.] ‘[A] forum is suitable where an action 'can be brought,' although not 
necessarily won.’ [Citation.]” (Chong v. Superior Court (1997) 58 Cal.App.4th 1032, 1036-1037.)  

 
Here, Chevron has stated that it would agree to jurisdiction in North Carolina and states that 

Syngenta will also agree to jurisdiction in North Carolina. In addition, Chevron states that all 
defendants agree to toll the applicable statute of limitations from the date of this lawsuit through a 
period of 30 days after any order granting this motion. The Court is not satisfied that Syngenta has 
agreed to jurisdiction in North Carolina and that Syngenta will agree to toll the statute of limitations. 
These issues, however, can be easily cured and if cured, Chevron will have met its burden of showing 
that North Carolina is a suitable alternative forum.  

 
“[T]here is ‘ordinarily a strong presumption in favor of the plaintiff's choice of forum’ 

[Citation], but…a foreign plaintiff's choice deserves less deference than the choice of a resident.” 
(Stangvik, supra, 54 Cal.3d at 753 [discussing an international plaintiff’s decision to sue in California].) 
“[A] resident of one of our sister states who files suit in California is entitled to due deference under 
the circumstances presented, not a strong presumption, in favor of its choice of forum”. (National 
Football League v. Fireman's Fund Ins. Co. (2013) 216 Cal.App.4th 902, 929; see also Ford Motor Co., 
supra, 35 Cal.App.4th 604, 610 (“it remains the case in this state that the plaintiff's choice of forum is 
entitled to great weight even though the plaintiff is a nonresident”).)  Here, Plaintiff is a resident of 
North Carolina. Thus, while Plaintiff’s forum choice is entitled to less deference than the choice of a 
California resident, this Court still gives some weight to Plaintiff’s choice.  

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  06/02/2022 

 

 

21 

 

A “Defendant's residence is also a factor to be considered in the balance of convenience. If a 
corporation is the defendant, the state of its incorporation and the place where its principal place of 
business is located is presumptively a convenient forum. [Citation.]” (Stangvik, supra, 54 Cal.3d at 
755; see also, National Football League, supra, 216 Cal.App.4th at 917.) Here, Chevron’s headquarters 
is located in California.  

 
The Court must consider the private interest of the litigants and the interests of the public in 

retaining the action for trial.  “The private interest factors are those that make trial and the 
enforceability of the ensuing judgment expeditious and relatively inexpensive, such as the ease of 
access to sources of proof, the cost of obtaining attendance of witnesses, and the availability of 
compulsory process for attendance of unwilling witnesses. The public interest factors include 
avoidance of overburdening local courts with congested calendars, protecting the interests of 
potential jurors so that they are not called upon to decide cases in which the local community 
has little concern, and weighing the competing interests of California and the alternate jurisdiction in 
the litigation.  [Citations.]” (Stangvik, supra, 54 Cal.3d at 751.) 

 
As to the private interest factors, Chevron’s evidence shows that Plaintiff was exposed in 

North Carolina and received his medical treatment there. In addition, Plaintiff’s fact witnesses are 
located in North Carolina. (Geise dec. ex. B.). Chevron represents that Syngenta is headquartered in 
North Carolina and that its witnesses and custodial documents are primarily located in North 
Carolina. It appears undisputed that Syngenta is headquartered in North Carolina yet no information 
is provided on the location of its relevant witnesses and documents. Chevron does not provide 
evidence of the location of its corporate witnesses and documents, but argues (without evidence) 
that no current Chevron employees could testify about its marketing and distribution of Paraquat. 
Chevron does not address whether any former employees have such knowledge and where they are 
located. Still, there is evidence that several key witnesses in this case are located in North Carolina.  

 
Expert discovery will soon be conducted in the JCCP, pursuant to the Court’s order of May 11, 

20222, which also sets a schedule for the filing and hearing of dispositive motions related to the 
experts. The parties will be able to save on costs and attorney time by joining in the JCCP expert 
discovery and related motion practice. Plaintiff will likely benefit from the plaintiffs’ attorneys in the 
JCCP working together to prepare for and take or defend expert depositions. It is unclear if the 
defendants will experience the same level of benefit, but they are unlikely to be harmed by expert 
discovery in this case being taken as part of the JCCP. 

 
The parties are capable of arranging for out-of-state depositions and the cost of taking out-of-

state depositions can be reduced by taking depositions by remote video, which has become a 
common practice in the past few years. Compelling out of state witnesses to attend trial in California 
is more difficult, but much of the difficulty will fall on Plaintiff.  

 
If Plaintiff obtains a judgment in this case, it will be easiest to enforce it against Chevron in 

California. However, Plaintiff will likely need to file a new action in North Carolina to enforce a 
judgment against Syngenta.  
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Here, the private factors weigh slightly in favor of keeping this case in California. Although the 
Court has considered all factors, the Court finds that Plaintiff’s forum choice and the efficiency 
provided by the JCCP support keeping the case here.  

 
The public interest factors include avoidance of overburdening local courts with congested 

calendars, protecting the interests of potential jurors so that they are not called upon to decide cases 
in which the local community has little concern, and weighing the competing interests of California 
and the alternate jurisdiction in the litigation.  

 
At this stage in the JCCP, the factors weigh in favor of keeping the case in California. While 

both California and North Carolina are likely to have busy dockets, this case is currently coordinated 
with other cases. If Chandler’s case was the only Paraquat case before this Court, the analysis may be 
different. But here, Chandler’s case is currently part of the JCCP and it is not using much of this 
Court’s resources. There is a concern that it will be overly burdensome to require a local jury to hear 
this case, but it is not clear that this case will require a jury trial. In JCCP proceedings, the parties are 
often able to settle cases after a couple of Bellwether trials. 

 
North Carolina has an interest in compensating residents of North Carolina that were injured 

while using a product in North Carolina. In addition, North Carolina has an interest in regulating North 
Carolina businesses (but again, no actual evidence is presented on Syngenta’s headquarters). Still, 
California has an interest in regulating corporations incorporated in this state.   

 
Overall, the public interest factors weigh in favor of keeping this case in California. Therefore, 

Chevron has not met its burden of showing that California is not a convenient forum to hear 
Chandler’s claims.  

 
Chevron relies on Hansen v. Owens-Corning Fiberglas Corp. (1996) 51 Cal.App.4th 753 and 

Morris v. AGFA Corp. (2006) 144 Cal.App.4th 1452 to support its argument, but those cases are 
distinguishable.  

 
Hansen affirmed the trial court’s decision that an asbestos case should be heard in Montana, 

not California. There, the plaintiffs “lived in Montana almost their entire lives, almost all of the alleged 
asbestos exposure occurred in Montana, and none is alleged to have occurred in California. Most 
potential witnesses reside in Montana, including all the treating physicians and all the known 
coworkers of [plaintiff]. In such circumstances, the ease of access of proof, the cost of obtaining the 
attendance of witnesses, and the availability of compulsory process for the attendance of unwilling 
witnesses weigh in favor of Montana.” (Hansen, supra, 51 Cal.App.4th at 760.) The court found the 
public factors also weight in favor of Montana. (Ibid.) Hansen involved approximately 200 defendants, 
only one of which was California residents (a second California defendant was not named due to 
injunction issued by a federal court). (Id. at 757.) Here, there are two main defendants and one is 
located in California. Plaintiff argues that relevant witnesses and documents located in California. 
Here, half of the defendants (or one third, depending on how the two Syngenta entities are treated). 
In Hansen, half of one percent of the named defendants were located in California.  
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In Morris, plaintiff was exposed to chemicals in California for six years at two companies that 
went out of business. (Morris, supra, 144 Cal.App.4th at 1456.) Plaintiff was then exposed in Texas for 
approximately 17 years. (Ibid.) The defendants showed that “all of the approximately 100 physicians 
and medical providers who treated decedent work in Texas” and the vast majority of the 93 
coworkers, supervisors and friends listed by plaintiffs were residents of Texas. (Id. at 1457-1458.) 
Plaintiff sued 21 companies, including two from California. (Id. at 1457.) Here, Plaintiff identified two 
treating physicians and two fact witnesses. As noted above, it is unclear where the defendants’ 
witnesses are located.  

 
Hansen and Morris both provided a more compelling case for the non-California forum based 

on the volume of witnesses and non-California defendants.  
 
One final note, Chevron provided a courtesy copy of its moving papers for this motion. The 

courtesy copy of the Geise declaration included an unsigned version of Plaintiff’s fact sheet while the 
electronic version of the Geise declaration included a signed version of Plaintiff’s fact sheet. This 
appears to be some sort of printing error. Still, the Court reminds the parties to ensure that courtesy 
copies are identical to the electronically filed versions.  
 

 

 
    

12. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
 *HEARING ON MOTION RE:  PRO HAC VICE APPLICATION OF SHREEDHAR PATEL 
*TENTATIVE RULING:* 
 
Granted. 
 

 

 
    

13. 10:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Appearances required. 
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14. 10:00 AM CASE NUMBER:  MSN22-0306 
CASE NAME:  CONCORD MOBILE VS JAY LINDHOLM 
 SPECIAL SET HEARING RE: EVIDENTIARY HEARING 
*TENTATIVE RULING:* 
 
Appearances required. 
 

 

  

 


